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CRIMINAL APPEALS BILL 2004 
Second Reading 

Resumed from 26 August. 

Question put and passed. 

Bill read a second time.  

Consideration in Detail 
Clauses 1 to 25 put and passed.   
Clause 26:  Separate trial decision, interlocutory appeal against -   
Leave granted for the following amendments to be moved together. 
Mr J.A. McGINTY:  I move -  

 Page 17, line 31 - To delete “the accused cannot appeal” and substitute “an appeal by the accused”.   

 Page 18, line 2 - To insert after “indictment” -  

  cannot be allowed on that ground 

 Page 18, lines 2 and 3 - To delete “exercised a right of appeal under subsection (1)(b)”, and substitute - 

  appealed under subsection (1)(b), except on the basis of any relevant matter that emerged at 
any time after the decision that was the subject of that appeal 

 Page 18, line 13 - To delete “the accused cannot appeal” and substitute “an appeal by the accused”. 

 Page 18 line 15 - To insert after “indictment” - 

  cannot be allowed on that ground 

 Page 18, line 16 - To delete “exercised a right of appeal under subsection (3)(b)”, and substitute -  

  appealed under subsection (3)(b), except on the basis of any relevant matter that emerged at 
any time after the decision that was the subject of that appeal. 

 Page 18, after line 16 - To insert - 

  (5) An appeal under this section against a decision must be commenced within 7 days 
after the date of the decision and before the trial of the accused starts.   

These amendments provide a base for the provisions sought to be inserted through the Criminal Law 
Amendment (Sexual Assault and Other Matters) Bill, which is currently being debated in the Legislative 
Council.  The amendments will achieve a reformation of section 585(5) of the Criminal Code to make it clear 
that the court will decide an application upon joinder.  This will enable better definition of the decision upon 
which a preliminary appeal may be instituted.  Accordingly, “form a view” and its equivalents are to be replaced 
with “decide”.  A change to the term “charges” is also proposed so that it will more specifically and properly 
refer to charges of offences.   

The amendments to section 586 of the Criminal Code, which the Government seeks to replicate here, make it 
clear that the requirement for a court to not have regard to the possibility that similar-fact evidence may be the 
result of collusion or suggestion arises at all times when a court considers a matter, and not only the occasion of 
determination of whether the charges of offences should be joined.   

The amendments will also alter what was section 684 of the Criminal Code to provide an exception for any 
person from exercising a right of appeal to a Court of Criminal Appeal on a ground related to joinder if the 
person exercised the right to institute a criminal appeal.  The exception is available when relevant matters have 
emerged after the making of the decision that was the subject of the preliminary appeal.  This exception is 
essential to ensure that an accused person retains the opportunity to institute an appeal despite having instituted 
that preliminary appeal against a decision to join charges on indictment.  Subsequent to the earlier decision, new 
facts and circumstances have arisen that may be relevant to the appropriateness of charges being drawn for trial.   

Finally, the amendments reflect section 695 of the Criminal Code that are required to ensure that once a trial 
commences, an appeal cannot be instituted against a decision regarding joinder of charges.  This amendment is 
necessary to ensure that the capacity to institute preliminary appeals does not interfere with the ordinary conduct 
of trials, and, in particular, to prevent the appeal provision being used as a device to bring a trial to a premature 
conclusion by the later institution of a preliminary appeal. 
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Amendments put and passed.   

Clause, as amended, put and passed.   

Clauses 27 to 39 put and passed.   

Clause 40:  General powers to deal with appeals - 

Ms S.E. WALKER:  Under clause 40(1)(f), the court will be able to appoint a special commissioner to inquire 
into and report on a question.  Is that something new?  Under clause 40(1)(g), the court will be able to appoint 
any person with special expert knowledge to act as an assessor.  Is that something new?    

Mr J.A. McGINTY:  Section 697 of the Criminal Code refers to the supplemental powers of the Court of 
Criminal Appeal.  Paragraph (d) of that section contains a provision that is comparable to the one before us 
regarding the appointment of a commissioner.  I am not sure whether a minor wording change is involved, but 
the powers are the same.  Paragraph (e) of that provision of the code refers to a person with special knowledge.   

Ms S.E. Walker:  What does it say in the first instance?  

Mr J.A. McGINTY:  Section 697 reads - 

 (d) where any question arising on the appeal involves prolonged examination of documents or 
accounts, or any scientific or local investigation, which cannot in the opinion of the Court 
conveniently be conducted before the Court, order the reference of the question in manner 
provided by rules of court for inquiry and report to a special commissioner appointed by the 
Court, and act upon the report of any such commissioner so far as they think fit to adopt it, . . . 

Is that verbatim?  

Ms S.E. Walker:  I’m not sure.   

Mr J.A. McGINTY: I am not sure either, but it is the same power.   

Clause put and passed. 

Clauses 41 to 50 put and passed.   

Title put and passed.   
 


